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LEON WiLD EsS
ATTORNEY AT LAW
8|18 MADISON AVENUE
NEW YORK, NEW YORK 10022

—

(212) 753-3468

CABLE ADDRESS
JON HotlpaN ADAMS "LEONWILDE&." N.Y.

May 1, 1972

Hon. 1Ira Fieldsteel, Esq.,

Special Inquiry Officer

Inmigration ang Raturalization Service (bXG)
New York, New York

Re: LENNON, John aAl7 597 321
LENNON, Yoko

—

In accordance with the provisionsg of 8 C.F.R. 287.4,
I respectfully fequest, in behalf of my clients, the above
named respondents, that 8ubpoenas requiring the attendance
of witmesses issue to the persons listed below,

produce the saig witnesses but have been unsuccessful, 1n

nesses' appearance to respond to oral or written interroga-
tories, if the Service objects to their personal appearance
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LEON WILDES

ATTORNEY AT LAW

515 MA%ON AVENUE
NEW YORK, NEW YORK 10022

(212) 753-3468

Jon Horoen ABRVNK you for your courtesy herein.

LW/ha
enc,
Pelivered by hand

CABLE ADDRESS
Y LEONWILDES. N.Y,

Jery truly yours,

LEON WILDES, ES~,,
Attorney for Respondents
515 Madison Avemue
New York, Wew York 10022
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THE CiTYy oF NEW YORK
OFFICE OF THE MAYOR
NEwW York, N.Y. 10007

April 27, 1972

Hon. Raymond F. Farrell

Commissioner

Immigration and Naturalization Service
United States Department of Justice
119 D Street

N.E., Washington, D.C. 20536

Dear Commissioner Farrell:

I am writing this letter to you on behalf of John Lennon and
Yoko Ono who are currently facing deportation proceedings inititated
by your Department.

I consider it to be very much in the public interest, from the
point of view of the citizens of New York as well as the citizens of
the Country, that artists of their distinction be granted residence
status. ' ' '

They have personally told me of their love for New York City

and that they wish to make it their home. They have made me familiar
with the tragic hardship involved in their desperate effort to find
Yoko's 8 year old child, Kyoko. I believe this is the type of hard-
ship that our Immigration laws must recognize and the removal of the
Lennons from this Country would be contrary both to the principles of
our Country as well as the humanitarian practices which should be im-
plemented by the Department of Immigration.

The only question which is raised against these people is that
they do speak out with strong and critical voices on major issues of

the day. If this is the motive underlying the unusual and harsh action

taken by the Immigration and Naturalization Service, then it is an at-

tempt to silence Constitutionally protected lst Amendment rights of
free speech and association and a denial of the civil liberties of
these two people.
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Hon. Raymond F. Farrell -2 - April 27, 1972

In light of their unique past and present contribution in the
fields of music and the arts, and considering their talent to be so
outstanding as to be ranked among the greatest of our time in these

fields, a grave injustice is being perpetuated by the continuance of
the deportation proceeding.

Very, truly vAurs,

L)

hn V. Lindsay
MAYOR

cc: Attorney General Richard G. Kleindienst
Commissioner Sol Marks
Senator Jacob Javits
Senator James Buckley
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April 26, 1972

Al7 597 321

MEMORANDUM FOR FILE

In re: John LENNON
Yoko Ono LENNON

Attorney Millard Ring appearcd today and stated that
the Lennons have been offered an appearance on the
Dick Cavett show for Wednesday, May 3, 1972. He

wanted to know whether he could file an [-1298 for
them or whether they could appear without the filing
of the petition, Attorney Ring is aware of the present
deportation proceedings pending against the Lennons,

1 informed Mr, Ring that we would not at this time
entertain an 1-1298 since bbth subjects are under
deportation proceedings. I also told him that it

would be highly improper for them to appear on the

Dick Cavett show or any other show during the pendency
of the deportation proceedings, Mr, Ring pointed out
that any other alien who is under deportation proceedings
is permitted to accept or continue his employment until

a final decision 18 reached, He saw no reason why the
same principle does not apply to the Lennons. Without
acknowledging the correctness of his statements, I merely
repeated again that it would be most improper for them

to accept the offer on the Dick Cavett show or any other
offer,

-

) . s N
(.,-/ X -'»:.‘;.l: ») [_1\.["\ L .’,.-[
A.spgméi

Assistant District Director
for Travel Control

R
D

~he
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Best "Reproducible™Copy Available

ma.m
MEMORANDUM FOR FILES: :

Re: John LENION - A17 597 321 {Conf.)
Yoko Ono LENCH -f f

John Lennon and his vife. Ano.s.c.uuuh A
mmmﬂmndmmuﬁnmmd““,m. e

m.mmwmmmmmmm
office approve the I=lj0 filed by lennon. This 1s & direstiem
of Comdszioner Farrell personally. Parther setien '
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. \ g Best "Reproducible” Cv"opy Available

'omso t1s01s usccaaauas ,
'amnm mvnmoou oseaoas-uuuu--mssgn.

; A 'c'sudhéz" res 72° |
. ™ LEHMANN CO JINS VASHINGTON DC
*.40 ‘AUBSGCH/ALL DISTRICT AND REGIONAL ornc:sznxcm ronnem.n
TO ROVLSBT/1/D0 JINS uouox.ux.u HAVAIL SRR
0-COURTHOUSE BLD@ wcnomcz Ausm\
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,TO’ mCﬂIIIDO USINS _PAN AM BLDG HATO

a
£

i m-:s P-3 Al17 895 381 IF JOHN 'VINSTON t.mou 'BoRN 10-9-

f‘f' . 47 '» mn ADMITTED 8-13-71 AT NYC B-2 PURSUANT SECTION aucnua
£ B w’s»nxn POR EXTENSION OF STAY, ADJUSTMENT OF STATUS, OR MA

3 i B e - W2
% _'wiBA_PETITION FILED 1IN HIS BEMALF DEFER ACTION AWD CONTACE
A_M”l- NOTIFY ALL orncss AND PORTS VITHIN roua .muso:c‘l

E VHO ADJUDICATE EXTEWSIONS OF smrmﬁw‘r or suws AND
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April 24, 1972 AL7 s 32 7

Leon Wildes, Rsq.
515 Madison Avenue
New York, New York

Res John Lennon
Yoko Ono Lennon
Dear Mr. Wildes:

Your letter of March 15, 1972 contains the request that
deportation proceedings relating to the above-named aliens
cancelled pursuant to the authority of 8 CFR 242.7.

The information you submitted as well as other relevant
material has been carefully reviewed. You have been aware
that it is the Government's position that the male responder
is not eligible to adjust his status to that of a permanent
resident in view of his conviction in England. The arguments
that you have presented both in your communications and at
the deportation proceedings are not sufficiently persuasive
in view of the male respondent's conviction and other circum-
stances in this case. Accordingly, your request is denied.

Of course, you have already been advised of this decision
orally and this merely constituteas written confirmation of
the decision already furnished to you.

Very truly yours,

SOL MARKS
DISTRICT DIRECTOR
NEW YORK DISTRICT
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Dear Mr. Tarry: -

Referemcs is made to your letter of April 11, 1972 vith
enclosure from Mrs. J. R, Heard comcerning Mr. John Leasmon.

Mr. Lennon 1s ineligibla for a visa and admission into the
United States because of a conviction of possessing marijuama,
An alien convicted of such sn offeuse may not be admitted for
permsnent residence. However, his entry msy be authorized under
s special provision of law for a temporary visit.

Mr. Lannon's prasent visit to the United States was au-
thorized wunder this specisl provisien of law for business pur-
posss and to attend a custody hearing im court proecseding in
comneetion with Mra. Lannon's child by a pravious marriaga.
fiis entry was authorized for these purpeses upon the recommends-
tion of the Department of State after all of the factors in his
casa had bean carefully evaluated.

Since Mr. Lennon did pot depart from the United States
within the time suthorised, he is presently the subject of
deportation procsedings,

Sinceraly,

Raymond ¥, Farrell
Comeissionsr

Honorable John H. Terry
House of Represemtatives
Washingtem, D. C. 20515

Lnclosure

\sc: Al7 597 321 (NYC)

CC: W/F -~ John Lenmon )

TC:MIM: anb
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The Honoragis‘)\%gb\g % F. Farrelll

Commi ss:.onqr,ﬁ
Immigration & Naturalization

Service
119 D Street,NE (/
Washington, D. C. /

The attached communicatiogAis sab-
mitted for your consideration, ahd tg a ,
- that the request made therein be cofupl; ‘

with, if possible.

If you will advise me of your action in
this matter and have the letter returned to
me with your reply, I will appreciate it.

RE attached fromi

(b)(6) - § .

Very truly yours,

.34th,. New .York......... District. .

o
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LEoN WILDES
ATTORNEY AT LAW

5/5-/&%’40’0 .%W
u4£;€%métf”3(/aaaz

PLaza 3-3468

CABLE ADDRESS
“LEONWILDES." N. Y.

April 20, 1972

Immigration & Naturalization Service
20 West Broadway
New York, N.Y. 10007

Re: LENNON, John
Al7 597 321
LENNON, Yoko

Attention: Hon. Sol Marks, District Director

Dear Sir:

This will confirm our telephone conversation of
March 17, 1972 in which you informed me that you were
denying my motion to cancel the above deportation pro-
ceedings. The denial was reiterated by the trial attorney,
who indicated that he would be pleased to furnish me with
a written decision stating the basis for the denial of the
motion. I requested the written decision on the 18th and
again on April 19th and have not yet received the favor
of such a decision.

I have also requested permission to read my
clients' administrative files to secure information necessary
with respect to the pending third preference petitions and
the forthcoming applications for permanent residence. A
review of the file is also necessary for the purpose of
considering appropriate review of the negative determination
of my motion to cancel the order to show cause in deportation
proceedings, which I assume is based upon evidence of record
in the file. As you know, I have represented these aliens
only for the past several months and I would therefore wish
to familiarize myself with their prior immigration records.

In view of the fact that time is of the essence,
I shall again telephone your office to see whether I can
secure the written determination and inspection of the file
before the end of the week.
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Page Two.

This request is made pursuant to the terms of
8 C.F.R. 292.4 (b). Many thanks for your cooperation.

Very?tr Yy yours,

LwW:de

P.S. This will confirm our phone conversation of this
morning in which you agreed to make the files
available for my inspection through the Trial At-
torney and to furnish a written decision on our
motion promptly. Thank you for your courtesy.

P.P.S5.I note that the third preference petition was
filed on March 3rd and that you indicated it was
"under consideration” while the I-140 unit has
no knowledge of the petition whatsoever. Perhaps
you could advise me specifically as to the status
of the petitions.

i
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LEON WILDES ‘5

ATTORNEY AT LAW
513 MADISON AVENUE
NEW YORK, NEW YORK 10022

(212) 753-3468

CABLE ADDRESS
STEVEN L. WEINBERG “LEONWILDES.”” N.Y.

April 20, 1972

Ismigration & Maturalization Service
20 West Broadway
New York, N.¥Y, 10007

Re: LEWNON, John

Al7 597 321

(b)(6) LENNON, Yoko
N /

Attention: Hon. Sol Marks, District Director
Dear S8ir:

This will confirm our telephons conversation of
March 17, 1972 in which you informed me that you were
denying my motion to cancel the above deportation pro-
ceedings. The denial wss reiterated by the trial attorney,
who indicated that he would be pleased to furnish me with
a written decision stating the basis for the denial of the
motion., I requested the written decision on the 18th and
again on April 19th and have not yet received the favor
of such a decision.

: I have also requested permission to read my
clients' adainistrative files to secure information necessary
with respect to the pending third preference petitions and
the forthcoming applications for permanent residence. A
review of the file is also necessary for the purpose of
considering appropriate review of the negative determination
of my motion to cancel the order to show cause in deportation
proceedings, which I assume is based upon evidence of record
in the file. As you know, I have represented these aliens
only for the past several months and I would therefore wish
to familiarize myself with their prior immigration recoxds.

In view of the fact that time is of the essence,
I shall again telephone your office to see whether I can
secure the written dstermination and inspection of the file
before the snd of the week.
1)
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Page Two.

This request is made pursuant to the terms of

§ C.F.R. 292.4 (b). Mapy thanks for your cooperation.

L¥W:de
P.S.

Very truly yours,

LEON WILDEE

This will confirm our phone conversation of this

morning in which you agreed to make the files

available for my inspection through the Trial At-

torney and to furnish a written decision on ocur i
motion promptly. Thank you for your courtesy.

. I note that the third preference petition was

filed on March 3rd and that you indicated it was
vunder consideration" while the I-140 unit has

no knowledge of the petition whatsoever. Perhaps
you could advise me specifically as to the status
cf the petitions,

gy

IEY
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.FORM G325 A (REV. 41.70) ) . P Form Approved
P i P
BIOGRAPHIC () UNITED STATES DEPARTMENT OF JUSTICE ( { ' Budgst Burezu No. 43.R13¢
INFORMATION =4 immigration and Naturafization Service e
{Family name) “{First name) (Middie name) P MALE | BIRTHDATE (Mo.-Day-Yr.) | NATIONALITY ALIEN REGISTRATION NO.
LENNON John Winston Ono 07"l 10/9/40 | British |$T7 597 321
ALL OTHER NAMES USED CITY AND COUNTRY OF BIRTH SOCIAL SEGURITY NJ.
- (it any)
17 None Liverpocl, England
FAMILY NAME  FIRST NAME  DATE, CITY AND COUNTRY OF BIRTH (if known)  CITY AND COUNTRY OF RESIDENCE
FATHER LENNON Alfred Liverpool, England Brighton, England
MOTHER (Moiden namey S TANLEY Julia Liverpool ,England Deceased
SPOUSE (If none, so state) FAMILY NAME FIRST NAME _ELRTHDATE CITY & COUNTRY OF BIRTH  DATE OF MARRIAGE PLACE OF MAFR!AGE
{For wife, give maiden name)
ONO |¥Yoko

FORMER SPOUSES (It none, so state)

FAMILY NAME (For wife, give maiden name) FIRST NAME BIRTHDATE DATE & PLACE OF MARRIAGE DATE AND PLACE OF TERMINATION OF MARRIAGE
Powell Cynthia England ]
APPLICANT'S RESIDENCE LAST FIVE YEARS. LIST PRESENT ADDRESS FIRST. FROM 70
STREET AND NUMBER [e1p ¢ PROVINCE OR STATE COUNTRY MONTH YEAR MONTH _‘Y_li?-_ B
10S Bank Street | New York | New York U.S.A. 11 71 PRESENT TiME_ |
St. Regis Hotel New York | New York U.S.A. 8 71 111 71
Tittenhurst, London Rgd. | Berkshire | England | 11 Ge | 8 71
Kenwood, Cavendish Rdl.Weybrid England [(S5 vears) 11 1:G? ¥
St. Georqges Hill,
Show below last forelgn. residence of more than one year if not shown above. (Include cll information requested above.)
APPLICANT'S EMPLOYMENT LAST FIVE YEARS. (IF NONE, SO STATE.) LIST PRESENT EMPLOYMENT FIRST. FIiOM T0
FULL NAME AND ADDRESS OF EMPLOYER OCCUPATION (SPECIFY) MONTH YEAR MONTH YEAR
R R PRESENT TIME
{Self employed artist) {(Past| 5 years)

Show below last occupation abroad if not shown above. (Include dll information requested above.)

| [ | I

THIS FORM IS SUBMITTED IN CONNECTION WITH APPLICATION FOR: SIGNATURE OF APPLICANT OR PETITIONER DATE
[narurauzation  [¥FADIUSTMENT OF STATUS
[] oTHER (sPecivx

If YOUR NATIVE ALPHABET 15 IN OTHER THAN ROMAN LETTERS, WRITE YOUR NAME IN YOUR NATIVE ALPHABET IN THIS SPACE:

ARE ALL COPIES LEGIBLE? Bd Yes

PENALTIES: SEVERE PENALTIES ARE PROVIDED BY LAN FOR KNOWINGLY AND WILLFULLY FALSIFYING OR CONCEALING A MATERIAL FACT.

APPLICANT: %2055 100t e s geromon s o

COMPLETE THIS BOX (Family name) (Given name) (Middle name) (Alien registration number)
LENNON John Winston oOneo Al7 597 321
(OTHER AGENCY USE) INS USE (Office of Origin)
FORM G325A (4) Consul
9T U.S. GOVERNMENT PRINTING OFFICE. 1970-401-831 ;,

(b)(6)
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It is consonant with the aforementioned

purpose of Congress to include a provision
relating to possession alone +o obviate the
burden of proving possession for a specific
purpose. _Any disposable narcotic in the
possession of anyone is_potentially in the
narcotic traffic. The object was to accomplish
by the best means possible the elimination of
the illicit traffic" (emphasis supplied).

»

In substance therefore, what the court was saying was that Congress:was
trying to reach the traffic }n drugs, that it facilitated sucg object
by making mere posseSsién a deportable offense, but that possession
implies such a dominion and control as would give the possessor of the
power of dispbsal. 'Conseqdently it was reluctant to say that an alien

who merely had the narcotics within his bloodstream where it might
. H Vi

_have been injected by somefother person, haé such dominion and control

as woqu give him power of: disposal. It is perfectly clear.from the
decision however that a mere poséession without intent to traffic in
drugs would be sufficient to bring the alien within the statuté since
he would have such dominio; and control as would give him the power of

disposal.’

What then did Mr. Lennon admit by his plea of guilty? The provisions
of the Dangerous Drug Act of 1965 and the regulations which were

p%émulgated under the 1964 Act and continued in effect under the 1965

" Act are included in the record herein and are set forth also in the

brief of the respondent at pages 5 andw6l Section 3 of the'fegulations
provides that a person shall not be in possession of a drug which is-
prohibited by the Act unleés-he is authorized or licensed to have such

postgssion.

18-
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" Section 20 of the regulations pfovides as follows:

"“For the purposes of these regulations
a person shall be deemed to be in pos~
session of a drug if it is in his actual
custody or is held by some other person
subject to his control or for him and
on his behalf".

By pleading guilty to the charge set forth in Exhibit 10, the respondent

conceded that he was "in pdssession" of a stated amount of cannabis
resin, that such possessioﬁ was not iegally authorizéd,.and what is
more important that the drug was either in his actual custody or was
held by some other person subject t§ his control or for him and on

his behalf.

These are precisely the elements of dominioh and control which the

court in Varga (supra) emphasized.

I find therefore that even the court in Varga would find that a person
who was convicted of possession under the Dangerous Drugs Act of 1965
would fall within the scope of Section 241(a){11) of the Act by reason

of the necessary finding of dominion and control.

As a kind of corollary to this argument the-counsel for the respondent
advances gnother thesis yhich js to the effect that under the cases

decided in England relating to the criminality of the possession of

‘ narcotics, it was the established law that the guilt of the defendant

could be established without reference to the proof of any particular

-~
T

mental state or so-called ﬁMens Rea".

-

-
-

- 19 =
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. I have carefully examined ail of the English cases referred to by -
counsel for the respondent in his brief from pages 26'to 39 and the cited
Law Review Articles as well: Tn addition, I have referred to the some-
what more recent article,in%The New Law Joufnal, September 28, 1972,

page 844, entitled "Dangero@s Drugs - Possessi&h, by O. A. S.lowen,Aand
the more recent cases of ngigg v. Irving,(1970) Crim. L. R. 642,

ggg_ﬁ'ila_a_ v. Marriott (1971) Cirim. L. R. 172, and gg_%;g_q v. Buswe l;,"(i'972)

Crim. L. RTB0—— -

The one.element which'all of the cases and authorities agree upon is
“the statement of Loid Parkei C. J. . in Lockyer v. Gibb (1967) 2 Q. B.

243 as follows:
.o H

"in my judgement it is quite clear that
a person cannot be in possession of some
article which he or she does not realize
is, for example, in her handbag, in her room,
or in some other place over which she has
control".

In other words, completelyfinnoceht and unknowing custody or potential
control ovei a drug is notipossessibn within the meaning of the act .

and regulations.

The court in Regina v. Marriott characterized fhe state of the law |
as of 1970 as follows: 1

"not all members of the House of Lords ex-

pressed themselves in precisely the same way,

but, for the purposes of this present appeal,

the result of Reg v. Warner may, broadly speak~.
ing and we hope with accuracy, be stated in this
way: If a man 1is in possegsion, for example, of

a box and he knows there are articles of some sort

. : -

-20 -
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inside it and’ it turns out that the con-
tents comprise, for example, cdnnabis resin,
it does not lie in his mouth to say: "I did
not know the contents included resin". On
the contrary, on those facts he must be re-
garded as in possession of it and, if not

" lawfully entitled, would, therefore, be
guilty of an offense such as that charged in
the present case.

: A .
By pleading guilty, this respondent must have admitted therefore those
elements which the court would have considered necessary to establish

to sustain a conviction. The first of course would be that the material

which the police discovered was, in fact, cannabis resin, a prohibited

~drug. The second would be the admission that he was, in fact, in

"possession” of such drug by reason of the fact that iumwas either
in his actual custody or held by some other person subject to his
control or for him and on his behalf. Finally the plea of guilty would

admit that he was aware that there was some extra substance in the

Binocular case which was in his home but not necessarily that he knew

it was cannabis resin.

Even if the holding of the uourt in Varga v. Rosenberq (supra) is con-
sideréad to be definitive ana binding on what constitutes possession
for purposes of Section 2121a)(23) of the Act, it seems clear that

this respondent by his plea of guilty admitted such dominion and control

. over the d:ug as would haVe%given him the powef-of disposal.

The lack of a requirement that the state establish that the defendant,

in addition to having the drug under his domlnlon and control, also
knew that it was the partlcular drug whose 1den1ty the government estab-

llshed, is not as foreign and outrageous to the system of Jurlsprudence
- 2] -
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believe..

of the United States as counsel for the respondent would have me -

It is true that the large ﬁajority of cases involving prosecutidns

for "possession" under thé:Uniform Narcotic Drug Act require a

knowledge by the defendant of the existence of the narcotics where

found, in addition to the elements of immediate and exclusive control

or at least joint control or constructive possession. (91 A.;.R.(2)

810). However, it has been held in a minority of jurisdictions that ..

such knowledge i$ not an elément.

For example in State v. Bogéé, 57 Wn. (2d) 484 (1961) the court in sus-

)

taining the conviction of the defendant for unlawful podsession of a

narcotic drug stated as follows:

"in essence it is the appellant's contention
that awareness by the accused of the narcotic
character of the article possessed is an es-
sential element to this offense. .The appellant .
bases this contention upon the assumption that
an intent to possess a narcotic drug is required
to be proved under a charge of unlawful possession
of a narcotic drug. This assumption is erroneous.
The Legislature by its enactment of controls against
the evil of the narcotic traffic through the adoption
of the Uniform Narcotic Drug Act has made mere posses-
sion of a narcotic drug a crime, unless the possession
is authorized in the Act. RCW 69.33.230 providess:

"it shall be unlawful for any

person to manufacture, possess,

have under ‘his control, sell,

prescribe, administer, dispense,

or compound any narcotic drug,

except as authorized in this

chapter”.

In construing this statute in State v. Hinker,
50 Wn.(24)809, 314 P. (2d) 645 (1957), we stated:
"whether intent or guilty knowledge
is to be made an essential element
of this crime is basically a matter
to be determined by the Legislature.

-2
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Had the Legislature intended to
retain guilty knowledge or intent
as an element of the crime of
possession, it would have spelled
it out as it did in the previous
statute. The omission of the word
with intent evidences a desire to
___Mmake mere possession or contrel a
“crime." : '
Our holding in the Hinker case, that guilty
knowledge or intent is not an element of the
crime of posse551on of narcotics undexr RCW
69.33.230, is controlling in the disposition .
of appellant s first contention".

See also the discussion by the court in State v. Callahan, 77 Wn. (2d) °

27 (1969) for a discussion as to what constitutes"possession” under the

- laws of the state of Washington. As the court in'tha; decision pointed

b

out, possession of property:may oe ‘either actual or~cOnstructive. Actual
possessmon means that the goods are in the personal custody of the person
charged with possession, whereas constructive possession means that the
goods are not in actual phys;cal'possess1on, but that the person charged
with possession has dominion;and consrol over the’goods. As the court.
there points out, in the ppe;ious case of State v. White, it had been
held that where the evidence?showed that thé defendant ‘had been living
on the premises for a month, sharzng the. rent, brlnglng furniture into -
the house, 1nv1t1ng others to spend the night, the defendant had suffz-
cient dominion and control oyer the premises to find him guilty of con-
structive possession of marzjuana found 1n the living room of the house,

~
although the defendant denied any knowledge of its presence.

e

See also the article in 58 Virginla Law Review 751 (May l972), "Constluctive

Possesszon in Narcotics Cases, To Have and Have Not'.

s A
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The note in 91 ALR (2) 810,jstates also that the fact that pos;essibn
of na;cotics is only for peisonal use, does not prevent it from»being
"possession" in violation of paragréph 2 of the Uniform Marcotics Drug
Act, this contention hav@nglbeen uniformly rejeéted by the courts. See
for example in State v. Reed ('1961) 34 N.J. 554; 170 A (2d) 419, where
the court said that if the 1egislature ‘had intended to 1imit the il-
legality to possession with intent to sell, administer, compound, and

etc., it could have so provided. By faillng to so state it made

Ypossession" only the,grouné of illegality. The court stated the person .

who possesses, has the power to dispense it to another.

The constitutionality of thé lack of a requirement pf~s%}entér in
criminal cases was discusseé by the Supreme Court in U. S. v. Balint,

258 US 50.(1922). That caéé concerned a conviction for violation of

Section 2 of the Narcotics® Act, 38 Stat. 786, selling narcotics without

a written form issued by the Commlssloner of Internal Revenue The
court said as follows:

"While the general rule of common law
was that the scienter was a necessary
element in the indictment and proof of -
every crime, ‘and this was followed in
regard to statutory crime even where the
statutory definition is not in terms in-
cluded, thererhas been a modification of.
this view in:respect to prosecution under
statutes, the purpose of which would be
obstructed by such a requirement. It is
a question of-legislative 1ntent to be
construed by the court.

It has been obJected that punishment of

a person for-an act in violation of law
when ignorant of the facts making it so
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is an absence of due process of law.
But that objection is considered and
overruled in Shevlin ~ Carpenter Company
v. Minnesotz, 218 US 57, 69, 70, in which
it was held that in the prohibition or
. punishment of particular acts, the State
- may, in the maintenance of a public policy
provide "that he who shall do them shall do
them at his peril and will not be heard to - . »
plead in defense, good faith'gr ignoxrance”.

The Court of Appeals foxr the Third Circuit gave consideration to the
general problem of the lack of a requirement of a particular state of

mind or intent in a criminal prosecution in U.$. v. Greenbaum which in-

volved a prosecution for uﬁlawfully introducing into interstate commerce

cans of adulterated eggs. The court said after quoting U.S. v. Balint '
. - i '

(supra) as follows:

"while the absence of any requirement
of mens rea is usually met with in
statutes punishing minor or police
offenses (for which fines, at least
in the first instance, are ordinarily
, the penalties), we think that interpre-
. C tation of Legislative intent as dispen-
e . sing with the knowledge and wilfulness
as elements of specified crimes is not
to be restricted to offenses differentiable
upon their relative lack of turpitude.
Where the offenses prohibited and made pun-
ishable are capable of inflicting widespread
injury, and where the requirements of proof
of the offenders guilty knowledge and wrong-
ful intent would render enforcement of the
prohibition difficult if not impossible (i.e.
in effect tends to nullify the statute), the
legislative intent to dispense with mens rea
as an element of the offense has justifiable
basis. Notable among such offenses are deal-
ings in adulterated foods and drugs.”

- 25 -

349

R T U T sy - e ke - o




See also the annotation at 152 ALR 755 for a general discussion of
prosecutions for violation of food laws where ignorance, mistake

of fact, lack of criminal intent or good faith may be present.

I conclude tﬂerefore thét the requirements for a conviction in 1968 '
under the Dangerous Drugs Act of 1965, including as they do as a bare
minimum the‘proof'of or ad@ission of possession, dominion andbcoﬁtiol;
although perhaps different.from the majority of jurisdictions in the
United States, is actually_followed in some states of the United States
dealing with possession of:q;ugs. The absence of a requirement for
scienter or mens rea is foilbwed by thé majority of courts of the
United States in other fypés'of convictions leading to“a possible
sentence to penal servitude, and is not so rgpugnént td'the principles
of jurisprudence of this céuntry that Mr. Lenn;n's conviction should
not be recognized as a coﬁ?iétion relating to the possessioh of

A
marijuana.

It should be noted in this :connection that the phrase “conviction of

violation of a law relating to the possession of marijusna® is broader

than “a_conviction for the possession of marijuana”. For example, in
Matter of P = C =, 7 I&N Dec. 100, the alien involved had been convicted

under Section 11502 of the Health and Safety Code of the State of

California for having agreéd to sell heroin but having in fact furnished

" another substance in lieu o} the narcotic. It was argued in the course

of that proceeding that thefstatute, in f&ét, deals with fraud and

‘false pretenses and is not a statute relating to'a narcotic drug since

it was entirely clear that bo narcotic'drug had in fact changed hands,
nor was such exchange even bontemplated_by the alien. The Board of
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immigrafion Appeals held however that a conviction under the named
section was, in fact, a conviction "relating to the sale of narcotics"”

and that the phrase "relating to" is a term of broad coverage.

A situation somewhat analogous to the relationship between the respond-
ent's conviction and his i@migration excludability exists in the body
of cases involving prosecufions under 18 USC 1407. That provision :

of law requires a registration upon the crossing of a border 6} the

United States by a narcotics addict, user or violator, with a possible

' $1000 fine or up to three fears imprisonment as a criminal sanction.

The annotation in 4 ALR (Fed) 616 shows that wilfulness is not an

ingredient of the statute but that it is mala prohibita

a.

For example, in Adams v. US. C.A. 9, 299 F (2) 327 (1962), the individual
concerned had been convicte& in California for the possession of
marijuana and committed to %hé Youth Authority of that State. He was
charged with having crossed the border without reporting his conviction - -
and;the court excluded evidence on the effect of the expungement df his
record by an honorable discharge frdm the Youth Authority. The court
pointed out that Section 1467 should not depend on all of the peculiari~
ties of the laws.of the various states. it ﬁas stating in effect that

a conviction for the purpos;s 6f Section 1407 i§ a conviction evén tho;gh

it might have been expunged?by the operation of the laws of California.

. In Smith v. U.S. (1963) C.A. 9, 321 Fed. {(2) 731, Cert. Den. 375 U.S. 988,

.

the Subject had beenﬂéonvicted in Arkansas for a violation of narcotic’

laws and sentence had been éuspended on condition that he leave the State.

-
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The court sustained his conviction under Section 1407 for failing.-

to report this conviction, Eejecting the contention that the

court imposed condition of leaving the State was an uhconstitutiqnal
condition.and therefore no valid conviction under the Arkansas laws.

The court assumed for the pbrposgs of the case that an illegal sentence'
had been imposed.but held that since the defendant would have been
entitled to request that_he;be-resentenced, the illegal Senteﬁ;e did -

not vitiate the conviction ﬁnder 1407.

In Haserat v. U.S. C.A. 9 321 F (2) 582, (1963), the court was concerned
with a conviction under'the California Health and Safety Code for agree-
ing to sell narcotics and séiling something else, as was. the concern -

of the Board of Immigration:Appeais in Matter of P « C ~, 7 I&M 100

(supra}. It was held that this was a conviction for a narcotic or
marijuana law violation which required registration’upoh ¢rossing the

border and.failure to do so was a violation of Section 1407.

There is therefore a cohsidéfable volume of law relatingtto prosecutions
for violation of 18 USC 1405 which are based on the existence of an
underlying conviction of the defendant for a narcotics or marijuana
violation where the courts have refused to consider reievant the mental
state of the defendant, thé iegality of the original conviction or even

its .expungement under the laws of that state.

The Board of Immigration Appeals in Mafter_of Romandia#ﬂerreros,

11 I&N Dec. 772 gave consideration to an alien who had engaged in

-

activity relating to the poséession of codeine and morphine.

-28 -

352




L
.

Wl

However, after indictment in California and while out on bail, he -
left for Mexico and the California proceedings were not completed.’
However, under thé‘laws of Mexico he was proseéutgd in.Mexico for

a crime committed in a foréign territory for a violation of law

which would als§ have béen.a crime in Mexico,'namely the possession.
of morphine and codeine. -The Board of Immig;ation Appeals held that
he was deportable'under Section 241(a)(11) of the Immigration-and'l
Nationality Act despite hié conviction in a foreign state whose

only claim to jurisdiction.over the crime was the fact that the
defendant was a national of that countr?, all of the alleged criminal
acts having taken place in the United States. A somewhat similar
declision Qas reached in Mafter of Adamo, 10 I8N Ded. 593, which did
not relate to a narcotics éonviction butva conviction for embezzlement
before an Italian Couft fof acts which had been committed entirely in
the United States. The Boird of Immigration Appeals stated that the
“record of a foreign convicﬁion showing that it was a penal conviction
is-conclusive evidence of fhe nature of a conviction. It stafed that
it could notvgo behind the%reqord to inquire into the legal status of
the tribunal other than inzthosé rare exceptions relating to convictions
in absentia ox convictions%fdr political offenses. The difficulty the

Board of Immigration Appeals refers to is amply exhibited by the ;nstant

case when we seek to explore the delicate nuances of the state of mind ,:

required for convictions uﬂder the Dangefous brugs Act of 1965.

It will be noted that Section 212(a) (23) Féfers to the excludability

of a person convicted of a crime relating io the possession of marijuana
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whereas the respondent herein stands convicted of possession of

cannabis resin. It is urged at some length, that when Congress

used the term "marijuana" in the section of the consideration, it

did not intend to include “bannabis resin".

The respondent offered in his behalf the testimony of Dr. Lester
Grinspoon, Associate Clinical Professor of Psychiatry at Harvard -~
Medical School whose ﬁedical qualifications qualify him fully as an

expert in this field. A book written by Dr. Grinspoon entitled

‘“Marijuana Reconsidered” (Haxvard University Press, 1971) was made

part of this record as Exhinit 13. Reference to Exhibit 13, beginning
at page 30 thereof, indicat;s that since 1753 the.name Sgnnabis Sativa
has been given to the plantiknnwn as Indian Hemp. Cannabis Sativa:is
one of a relatively small number‘of so~-called hallucinagenic_plénts.

It is an easily grown plant; widely cultivated or growing naturally

i

_in many parts of the world.. It is a source not only of hallucinagenic

material, but also of hemp fibre and a seed oil. Althouéh'thé plant.
may differ widely in its apbearance depending upon the climate under
which it is grown, it is generally agreed that all specimens are of a
single species. The plant ;nd its products are referred to by a wide
number of.gifferent térms, ﬁepending upon where it is grown and where
it is used. The male and fémale plant differ mérkedly in appegrance,
though both bear flowers. ?he chemical_compbun&s responsible for the
infoxiéaQEHE_E??EEi“of cannnbis are commonly found in a sticky, golden.
resin which, during periods;of the growinégbeason's greatest heat, is

axudyd from the feméle flowérs'and‘is found also in the adjacent leaves
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and stalks. Althéugh it ic generally held that the plants active

agents are found golely-in the resin produced by the female flower

parts there is insﬁfficient evidence to support this hypothesis.

It is possible that the.otﬁer parts of the female and male plants may
contain active substances.' The resin and resig bearing parts of hemp
are prepared for use in a variety of ways. .Three grades of the drug

are prepared in India and serve as a kind of standard against which
preparations produced in othé; parts of the world are compared for
potency. They are bhang, éanja, and Eharras. The least potent ana
cheapest preparation, bhané, is derived‘from.hemp, grown in the plains
arcas and may consisf simply of hemp leaves picked from door yard plants,
dried, and then crushed into a coarse powder. The restlting drug is of
inferior quality and may be smoked or made into a decoction. Ganja, the
second strongest preparati&n, is prepared from the flowering tops of

cultivated female plants. ?The dried tops, with their exuded resin

are generally smoked sometimes mixed with tobacco leaves. Ganja- is

estimated at being two or three times as strong as bhang and is more

desirable and costlier.

Pure resin of the pistillate flowers is called charras, and is the

most potent of the intoxicants. The resin which is collected from
the plants may be treated,éomewhat before it is sold and consumed but
the treatments'are largely: mechanical in.nature. The resin may be
sifted to eliminate dirt and impurities, Shaped,'driéd, and sliced
into sheets. Charras or cannabis resin i:-called hashish in Egypt,

Asia Minor and Syria.
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The essence of Dr. Grinspoon's testimony is coniained on page 41

of ‘his book where he states that most westerners and certainly most
Americans who use -cannabis iake it in a formﬁof cigarettes which are
roughly comnarable to Indian bhéng in content, mode of preparation and
potency. As such, such cigérettes aré about 1/5 to 1/8 the potency'

of Indian charras and in general the hand rolled.cigarette predcminates

in the United States.

What Dr. Grinspdon is urginé in his testimony is that the common usagé
in the United States limitszthe term "marijuana” to cigarettes éomposed
of the dried leaves an& perﬁaps seeds and miscellaneous parts of the
marijuana plant as distinct from cannabis resin which is*an exudation

of the female plant during its flowering period.

The legislative history of éection 212(a) (23) and 241(a)(11) is not as
explicit as one might wish in defining the term marijuana. The term

first appeared in the Immigration and Nationality Act of 1952 but only

in reference to activities relating to traffic, sale or possession for
such related purposes. The §tatute contains no definition of marijuana.
The Narcotics Control Act of:l956 was aimed at various aspects of the |

- narcotics pioblem. The immigration sections were only one part of the
Congressionél effort. The 1mmigration modification was aimed directly

at specifically including mere posse551on of narcotlcs or a conspiracy

to violate the narcotic laws:as grounds for excludabllity or deportabllity.

It was ‘the Congress;onal belief that a conviction for the possession of

o —— e
—
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marijuana would constitute a conviction for the possession of narcotics

and consequently would call the section into operation.

In U.S. *Code Congressional and Administrative News, 84th Cong.

2nd Session, (1956):Volume 2, page 3294, footnote #1, is found the
following quotation "generai references to narcotics in this report ‘
includes within the term marijuana whlch is s1m11arly treated w'+u

respect to penalties, etc."

It is clear tﬁerefore thaé in drafting the Narcotics Control Act of
1956, Congres§ believed tha# when it used the term narcotics, it was
including the term.mérijuané. Accordingly, there was no need for
Congress to define marijuana in a section where it had used the term
"narcotics". Congress' miséonception-as to the inclusion of "marijuana"
within the scbpe of 'narcotics led to the subsequent court decisions
and further amendment of the statute in 1960 to spec1f1cally include
marijuana by name. In connectlon w1th the 1960 amendment here again
was no definition. However, in the "Narcotic Control Act of 1956"

whlch included a number of -different sectlons relating to diffcrent

provlslons of law, all of whlch were enacted as a unit, entitled "The

‘Narcotic Control Act of 1956", there occurs title 21, Section 176(a),

relating to the smuggling of marijuana, which specifically states "as
used in this section, the térm "marijuana" has the meaning given to
such term by Section 4761 of the Internél\Revenue Code of 1964."
Section 4751 defines the term "marijuaﬁa" as including all parts of the
plant including the resin eitracted from any pért of such plant. It

is tfue that Section 176(a) states "as used in this section," in
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.defining the term marijuana: It does not seem unreasonable to me -that

if Congress included the 1956 version of Section 212(a)(23) in a con-
siderably broader Act and in one portion of thét Act defined marijuana,
to conclude that the same definition of marijuana would apply to all

.

uses of the term within ths various discreet sections of the larger '
Act, whether specifically added to such seétions or not. It certainly
hould be a bizarfe interprététion of Congressional intent to believe
that Congress would define:the term for one section within the larger
Act and expect a differentAinterpretation for the same term to be'
applied in Section 212(a)(é3) without méking'a specific reference to
the diffe;ence in meaning. If we consider the texm to have been
adequately defined in 19565by the reference -to the.Intérnal Revenue
Code, such definition would continue through the 1960 amendment which

merely added marijuana disjunctively to the possession section at its

beginning.

If we assume however, thatithe Congressional efforis to define the term
outlined above were inadeqﬁate to reach the term as used in Section
212(a)(23), the question wﬁicﬁ has to be gnswéred is what Congress would
have intended to cover by the use of the term marijuana, had the matter
received its specific attentzon. The record is clear in the 1956 and 1960
amendments that Congress was attempting to make excludable and deportable
aliens convicted of mere possession of narcotlcs in general and marlJuana
in particular. As 1nd1cated above, cannabis resin is the direct natural
product of the cannabis satlva plant. . It'ls a resin naturally exuded

by the plant. It conta1ns;1n\a concenfrated form the hallucinagenic agent

-
-
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thch is the very basis for the attitude towards marijuana. To imply
that the Congress, intent as it was on reaching for'exclusion and
deportation persons convicted of possession of marijuana would have
rejected a person convicted of the possessioo of the concentrated

-
natural products of the marijuana plant is to corrupt statutory in-

kg

terpretatlon into a futlle exercise of semantics.

Ironically enough, there have Seen several recent decioions to which
neither the respondent nor the government have referred me, in which
the present contentions oféthe government and respondent have béen
reversed. In these cases,'it is the government which urged that
marijuana and hashish were different and the criminal defendant

4.

therein concerned that they were identical. These were cases thCh

arose subsequent to the decision by the Supreme Court in Leary v. U.S.

395 US 6, 89 Supreme Court 1532 (1969). In that case the Supreme Court
held unconstitutional the presumption in Title 21, Section 176(a) of

- knowledge of illegal importation of_marijuana arising from possession,

on'the ground that there was widespread cultivation of the plant in the
United States and that thefe Was no necessary or reasonable connection

between coming into possession of the dried leaves and a pfesumption of
knowledge that the same waslillégally imported from another country.

In U.S. v. Piercefeld, 437 F (2d) 1188 (1971) the defendant argued that

with respect to the irrationality of the presumption of knowledge of
importation from the sole fact of possession, there could be nc distinction

between hashish and marijuana. He was accUsed of the unlawful importation

N

of hashish and since there was no direct evidence of the unlawiul

-
[
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importation. the court must have relied on the presumption in Section

176(a).  The Court of Appeals held however that the Trial Court had
not, in fact; utilized the'presumption-and that there was sufficient
evidence to support aAf§nding of ﬁnlawful importation of hashish.

It referred to the testimooy of a chemist for ;he United States Customs
Laboratory who stated that ‘hashish had never been manufactured 1n the -
United States and that it would be necessary to have 625 pounds of
marijuana with the highes# resin quality to make one pound of hashish

from marijuana grown withih the United States.

In U.S. v. Cepelis, 426 F. 24 137 (1970) (C.A. 9), the court was con-
fronted with the 1dent1ca1 situation. In this case also, the government
although arguing that hashlsh was marijuana w1thin the meaning of 21 USC
176(a), the government contended that hashish was not within the scope

of Leary v. U.S., and that;by reason of climatic considerations and

the dlffzculty of produclng domestic hashlsh, users would be likely

to know that the hash1sh was 1llega11y imported. -The court copcluded

that the record before it was inadequate for a proper conclusion ahd'
remanded the case for a fidding by the trial court as to whether it had,
in fact, relied on Section l76(a) presumptioh,‘and if so to grant a new
trial and explore the natufe of hashish. On.remand the trial court
affirmed that it had not relled on the presumptlon but had relied on

the evidence before 1t and concluded thz factual basis that the defendant
had actual and not merely presumed knowledge of the illegal importation.
No case has been found holding that hashigg is different from maiijuana
in the context of a prosecution under a statute specifically mpntlonlng.
only marijuana.
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